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Employer Stock

Attorneys Make Predictions, Offer Advice,
To ESOP Sponsors Following Dudenhoeffer

By Jacklyn Wille

July 21 — Plan sponsors weighing the effects of Fifth Third Bancorp v. Dudenhoeffer should
periodically review their plans' company stock options and should consider removing
corporate officers who possess nonpublic information from the plan investment committee,
an attorney said in a webinar.

Larry Gwaltney III, an employee benefits litigator with Moore &
Van Allen PLLC in Charlotte, N.C., said July 21 that insulating fiduciary committees
from the type of nonpublic information that could form the basis of a stock-drop
lawsuit after Dudenhoeffer could reduce a company's chances of having to defend
stock-drop claims brought under the Employee Retirement Income Security Act.

Further, while Dudenhoeffer left open a number of questions, Gwaltney said he
expects district courts to begin grappling with these questions in the next six to 12
months. According to Gwaltney, there's been a “flurry of activity” by circuit courts
remanding pending stock-drop claims, along with at least one newly filed case
against J.C. Penney Corp. Inc.

In Dudenhoeffer, 2014 BL 175777, 58 EBC 1405 (U.S. 6/25/14) (123 PBD, 6/26/14;
41 BPR 1360, 7/1/14), the U.S. Supreme Court invalidated the presumption of
prudence that courts had used to protect fiduciaries of employee stock ownership
plans from liability for declining stock price while simultaneously articulating new
challenges for plan participants seeking to hold fiduciaries liable.

The webinar—titled Employer Stock in ERISA Plans: What Now after Dudenhoeffer?—was sponsored by ALI-CLE.

Public Information

Despite Dudenhoeffer‘s invalidation of the defendant-friendly presumption of prudence, the ruling's endorsement
of the “efficient market theory” still poses substantial challenges for plan participants bringing stock-drop claims,
Lars C. Golumbic, a principal with Groom Law Group Chartered in Washington, said during the webinar.

According to Golumbic, this portion of the ruling limits participants' ability to argue that fiduciaries should've
removed company stock from the plan based on information known to the entire marketplace.

“The takeaway here is that ERISA fiduciaries may prudently rely on the market price,” Golumbic said.

Further, Golumbic said, if a complaint is based solely on public information, Dudenhoeffer requires participants to
point to “special circumstances” to support their argument that fiduciaries acted imprudently.

Special Circumstances?

Although Dudenhoeffer emphasized the importance of special circumstances, the high court spent little time
elaborating on what special circumstances might entail.

Even so, Golumbic said the court may have been “tipping its hand” by remanding the case to the U.S. Court of
Appeals for the Sixth Circuit.

The remand indicated that the high court didn't see the 74 percent drop in stock price alleged by the
Dudenhoeffer plaintiffs as being sufficiently special circumstances, Golumbic said.
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Gwaltney identified two possibilities that might be viewed as special circumstances by district courts applying
Dudenhoeffer: fraud and dire financial circumstances.

With respect to fraud, Gwaltney said that the first significant stock-drop case filed after Dudenhoeffer accuses the
fiduciaries of J.C. Penney's ESOP of engaging in a fraudulent scheme that spread misinformation about the
retailer's prospects and the effects of changes to the company's business model (Ramirez v. J.C. Penney Corp.
Inc., E.D. Tex., No. 6:14-cv-00601, complaint filed 7/8/14) (132 PBD, 7/10/14; 41 BPR 1471, 7/15/14)).

Gwaltney also predicted that stock-drop plaintiffs may argue that a company's dire financial situation qualifies as
special circumstances for purposes of stating a claim under Dudenhoeffer. This strategy has roots in pre-
Dudenhoeffer case law, in which courts required plaintiffs to point to a company's dire financial circumstances or
impending collapse in order to overcome the pro-fiduciary presumption of prudence.

Golumbic agreed that court-watchers could expect to see this argument in the future.

“It's possible a lower court would buy that argument,” Golumbic said. “There's enough wiggle room in the
Supreme Court's decision to allow that type of argument to be successful.”

Expect More Rulings

Between the “flurry” of remands in pending stock-drop cases and the anticipated influx of newly filed cases, court
watchers can expect district courts to begin issuing decisions applying Dudenhoeffer‘s principles in the next six to
12 months, Gwaltney said.

“We believe plaintiffs will continue to probe these areas that the Supreme Court left open,” he added.

Further, Gwaltney predicted that many of these early rulings may simply give previously unsuccessful plaintiffs an
opportunity to “replead themselves back into court.”

Old Advice Reconsidered

Gwaltney also said that Dudenhoeffer caused ERISA attorneys to reconsider advice previously given to clients.

Specifically, he said that ESOP sponsors used to be well-advised to include language “hard-wiring” the investment
in employer stock into the plan document.

“Before, we would have advised that the plan be hard-wired to require investment in employer stock, because
that seemed to be language that most circuit courts had allowed the presumption to survive in, but after
Dudenhoeffer, we don't necessarily see much value in that,” Gwaltney said.

Finally, Gwaltney encouraged ESOP sponsors to continuously monitor the plan's investment in company stock and
document that process.

“If you're not currently reviewing company stock as an investment, you need to do so in the same way you would
the continuing offerings of various mutual funds within your plan,” Gwaltney said.
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