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Tntroduvtion

The United States banking industry is one of the most sophisticated and complex in the 
world. It includes some of the world’s largest ,nancial institutionsJ including WPMorgan 
ChaseJ Bank of AmericaJ CitigroupJ Fells vargoJ and U.S. Bank. It also includes o4er 0J$$$ 
community banks that typically ha4e less than 12$ billion in assets and are focused on 
lending and deposit taking in the geographic areas surrounding their branches.

To manage this di4erse industryJ the United States employs a dual banking structure 
pro4iding regulation at both the national and state le4el with regulators ha4ing different 
areas of focus that may be based on the charter type of the institution and the products 
and ser4ices that it offers. The already complex regulatory regime for ,nancial ser4ices is 
also in the middle of transformati4e changeJ as the agencies work to implement President 
Trump’s sweeping regulatory agendaJ which seeks to reshape the role of the agencies 
go4erning the industry.

Vear in rewie[

In 5$5–J US banking regulation underwent a pronounced shift toward deregulationJ 
super4isory recalibration and a more open engagement towards digital asset marketsJ 
dri4en largely by priorities of the Trump Administration and a coordinated agenda across 
the vederal banking agencies. The vederal banking agencies O the ()ce of the Comptroller 
of the Currency G(CCDJ the Board of qo4ernors of the vederal Reser4e System Gvederal 
Reser4eD and the vederal -eposit Insurance Corporation Gv-ICD O proposed 4ariousJ 
and ,nalised someJ measures to ease capital and lijuidity rejuirementsJ narrow the 
circumstances under which super4isory ,ndings may be issued and refocus examinations 
on material ,nancial risks rather than procedural or documentation gaps. Parallel to 
this deregulatory pushJ the Administration mo4ed to reshape the Consumer vinancial 
Protection Bureau GCvPBD by curtailing its enforcement acti4ityJ withdrawing its prior 
rulemakings and guidance materials and scaling back the agency’s examination efforts. 
These changes were accompanied by a material reduction in sta)ng. In additionJ and in 
further departure from the prior AdministrationJ federal regulators ha4e re4ersed course 
on digital asset policyJ encouraging bank participation in cryptocurrency and stablecoin 
acti4ities. They also ha4e expedited re4iew and appro4al of bank merger transactionsJ 
in contrast to the prior Administration’s position that these transactions were inherently 
anti“competiti4e and should be sub”ect to enhanced scrutiny. AdditionallyJ 5$5– saw 
an intensi,ed federal focus on Kunlawful debankingEJ with agencies examining whether 
large institutions had restricted ser4ices to politically or socially disfa4oured industries 
and mo4ing to eliminate the concept of Kreputation riskE from super4isory expectations. 
Collecti4elyJ these de4elopments re‑ect a transformati4e year marked by deregulationJ 
institutional restructuring and technological integration.

Reduction in compliance burdens and shift of super4isory focus

Throughout 5$5–J vederal banking agencies ha4e undertaken a broad deregulatory 
agenda aimed at simplifying compliance obligations and reducing rejuirements 4iewed as 
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outdated or insu)ciently risk based. The agencies also sought to refocus the super4isory 
process on ,nancial risksJ deemphasising examination focus onJ and super4isory ,ndings 
based onJ de,ciencies in risk management procedures and documentation.

6ey initiati4es include the following.

9asing capital and lijuidity rejuirements

The  (CCJ  vederal  Reser4e  and  v-IC  issued  a  ,nal  rule  updating  the  enhanced 
supplementary le4erage ratio GeSLRD rejuirements for US global systemically important 
bank holding companies GqSIBsD and certain largeJ a)liated depository institutions. The 
banking agencies shifted the eSLR from a ,xed buffer to an amount tied to the qSIB 
surcharge O an aspect of the qSIBs’ risk“based rejuirements. This sought to address 
concerns that the eSLR was effecti4ely functioning as a primary binding constraintJ rather 
than as a backstop to the risk%based capital rules O in particularJ discouraging institutions 
from participating in low“risk acti4ities like intermediation in the US Treasury markets. 
In additionJ the vederal Reser4e made corresponding changes to its total loss%absorbing 
capacity GTLACD and long%term debt rules. The vederal Reser4e also proposed changes 
to its stress testing framework to impro4e transparency and released its 5$58 proposed 
scenarios and models for public comment.

The vederal banking agencies further sought to facilitate community banks’ usage of 
the simpli,ed community bank le4erage ratio GCBLRD rather than the more complex 
risk“weighted capital calculations. The agencies proposed a rule that would lower the CBLR 
from 73 to Q3 and double the grace period for a bank that has fallen out of compliance 
with CBLR eligibility standards. This was part of a broader deregulatory agenda focused on 
community banks that also in4ol4ed changes to the (CC’s community bank exam acti4ities 
and a proposed rule to expand their access to streamlined licensing and application 
procedures.

Shifting regulatory focus to material ,nancial risks

-uring 5$5–J the vederal banking agencies initiated a signi,cant shift in examination 
focus from risk management procedural and documentation practices to material ,nancial 
risks. These actions included a proposed rule by the (CC and v-ICJ and a statement 
of super4isory operating principles by the vederal Reser4eJ restricting the issuance of 
super4isory ,ndings to de,ciencies posing material ,nancial risk. The (CC and v-IC 
similarly sought to de,ne an Kunsafe or unsoundE banking practice to focus on material 
,nancial risks. The agencies also ha4e acted to remo4e Kreputation riskE from their 
super4isory framework and examiner guidanceJ and the (CC and v-IC proposed a rule 
to prohibit the agencies from taking ad4erse action against a bankJ or directing a bank to 
take action against customers or other third partiesJ based on reputation risk.

The (CC has proposed amending its heightened standards for go4ernance and risk 
management by raising the asset threshold for compliance from 1–$ billion to 1z$$ billion 
in a4erage total consolidated assets. If ,nalised as proposedJ only a small number of the 
(CC’s super4ised institutions would be sub”ect to strict expectations for their board of 
directorsJ senior management and risk management framework.
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Resolution and reco4ery planning

The v-IC and (CC sought to o4erhaul insured depository institution GI-ID resolution 
planning and national bank reco4ery planning rejuirements less than a year after 
enhancements to their respecti4e rules were ,nalised. These efforts marked a re4ersal 
from the agencies’ position under the prior Administration that the lack of timely and 
complete documentation contributed to the 5$5N regional bank failures.

The v-IC issued frejuently asked juestions GvA"sD and exemption of certain content 
rejuirements in ad4ance of I-Is’ initial submissions under its re4ised resolution planning 
rule. The changes eliminated the default resolution strategy of a bridge bank and remo4ed 
the v-IC’s discretion to make credibility ,ndings based on an I-I’s choice of strategy.

The (CC then proposed rescinding its reco4ery planning guidelines applicable to large 
national banks. The (CC indicated these plans were speculati4e and duplicati4e of other 
effortsJ including banks’ general risk management efforts and contingency funding plans.

Transformation of the Consumer vinancial Protection Bureau GCvPBD

Since the CvPB’s formation in 5$22J the agency has been the sub”ect of ongoing legal 
challenges. Since returning to o)ceJ the Trump Administration has undertaken sweeping 
measures to transform the agencyJ which it 4iewed as ha4ing o4erreached on its authorities 
and lacking accountability. The Administration initially directed the CvPB to stop nearly 
all rulemakingJ examination and enforcement actionsJ mo4ed to terminate a signi,cant 
number of its staffJ and imposed spending freeHes on the agency.

Under the Trump AdministrationJ the CvPB has curtailed its enforcement acti4ityJ including 
by dropping many enforcement actions that were pursued under the Biden Administration. 
The CvPB also withdrew Biden Administration proposed regulations and rescinded 
numerous agency guidance documents.

Integrating cryptocurrencies and other digital assets into regulated ,nancial 
markets

-uring the Biden AdministrationJ the vederal banking agencies had discouraged bank 
participation in digital asset“related acti4ities. The Trump AdministrationJ howe4erJ has 
supported a ma”or reorientation of federal policy to integrate cryptocurrency and digital 
assets into the broader ,nancial markets. In responseJ the vederal banking agencies 
ha4e rescinded rejuirements that sub”ected cryptocurrency and digital asset acti4ities to 
enhanced super4isory re4iew procedures and ha4e adopted instead a regulatory approach 
that encourages bank participation in digital asset markets.

The most consejuential de4elopment in 5$5– was the enactment of the quiding and 
9stablishing /ational Inno4ation for U.S. Stablecoins Gq9/IUSD ActJ which creates a 
comprehensi4e federal o4ersight structure for payment stablecoins Ga type of digital asset 
designed to maintain a stable 4alue by being ;pegged; to a reser4e assetD. The q9/IUS Act 
establishes a super4isory framework for stablecoinsJ establishes permissible acti4itiesJ 
reser4e and custody standardsJ redemption rightsJ and anti“money laundering compliance 
obligations.
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The v-IC has already issued a notice of proposed rulemaking outlining application 
procedures for v-IC super4ised institutions that wish to issue payment stablecoinsJ and 
the -epartment of the Treasury is seeking input on rules for its implementation. The (CC 
has conditionally appro4ed se4eral national trust bank charters to institutions that seek to 
engage in digital“asset custodyJ settlement and clearing ser4ices and stablecoin acti4ities 
and proposed a rule to clarify that national trust banks can engage in non“,duciary 
acti4ities as well.

The vederal Reser4e has taken steps to integrate non“bank ,nancial institutionsJ including 
cryptocurrency exchanges and stablecoin issuersJ into its payment systems. The vederal 
Reser4e proposed a limited purpose payment account Greferred to as a KskinnyE master 
accountD to allow institutions to hold limited o4ernight balances to facilitate payment 
lijuidity. These accounts at the vederal Reser4e are referred to as KskinnyE accounts 
because they would not allow access to the vederal Reser4e’s discount windowJ a lending 
facility that pro4ides banks with short“termJ collateralised credit to meet lijuidity needs 
during times of stress.

Additional vederal legislation under considerationJ such as the proposed -igital Asset 
Market Clarity ActJ seeks to further bring digital assets into the ,nancial markets by 
de,ning regulatory authority o4er cryptocurrency assets Gother than stablecoinsD between 
the Securities and 9xchange Commission GS9CD and the Commodity vutures Trading 
Commission GCvTCD. If passedJ the legislation may also resol4e an open juestion from 
the q9/IUS Act as to whether and when third“party crypto exchanges can offer yield“like 
rewards on stablecoins.

Recepti4ity to bank merger applications

-uring the Biden AdministrationJ President Biden issued an 9xecuti4e (rder that directed 
the vederal banking agencies and the -epartment of Wustice to hea4ily scrutinise bank 
merger applicationsJ taking the position that bank consolidation leads to higher feesJ 
lower interest rates and reduced competition. -uring 5$5–J howe4erJ the (CC and v-IC 
rescinded their policies for enhanced merger re4iews. Application re4iew periods shrank 
as the agencies returned to the re4iew standards utilised prior to the Biden 9xecuti4e (rder. 
President Trump also issued an 9xecuti4e (rder formally re4oking the Biden Administration 
9xecuti4e (rder.

vocus on unlawful debanking

In August 5$5–J President Trump issued an 9xecuti4e (rder targeting what it described as 
unlawful debanking O denyingJ restricting or terminating ,nancial ser4ices because of a 
customer’s politicalJ religious or social 4iewsJ or because the customer operates a lawfulJ 
but politically disfa4ouredJ business. In response to the 9xecuti4e (rderJ vederal banking 
agencies initiated targeted examinationsJ particularly focused on the largest banksJ to 
assess whether debanking practices were occurring. In -ecember 5$5–J the (CC released 
preliminary ,ndings indicating that the largest banks had maintained policies restricting 
ser4ices to industries such as oil and gasJ coal miningJ ,rearmsJ payday lendingJ pri4ate 
prisonsJ tobaccoJ adult entertainmentJ political action committees and digital asset ,rms. 
The (CC announced that it was continuing to e4aluate accountability measures. The 
agencies are also re4iewing complaint data for debanking instances related to religious 
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beliefs for possible referral to the -epartment of Wustice. These efforts are on top of a 
limited number of states recently passing their own debanking“related laws.

The 9xecuti4e (rder also directed vederal banking agencies to remo4e Kreputation riskE 
management concepts from their rules and examination materialsJ which may ha4e 
contributed to institutions ha4ing debanked certain industries and customers.

Preemption standard uncertainty continues

Fhile banks may elect to be chartered by the vederal go4ernmentJ federally chartered 
banks remain sub”ect to the laws of the states where they operate unless vederal law 
is determined to preempt their application. The standard for determining whether a 
state law is preempted has been the sub”ect of ongoing dispute. Congress sought to 
clarify the standard following the 5$$Q ,nancial crisisJ pro4iding that state consumer 
,nancial protection laws are preempted when they are determined under the decisions 
of the United States Supreme Court to signi,cantly interfere with the exercise of a 
national bank’s powers. vollowing a 5$55 split in decisions between vederal Circuit 
Courts regarding whether vederal law preempts state laws rejuiring banks to pay 
interest on mortgage escrow accountsJ the Supreme Court sought to clarify application 
of the signi,cant interference preemption standard in Cantero v Bank of America.1-

]
b /otwithstanding the Supreme Court’s effortsJ howe4erJ confusion in the lower courts 
around the proper application of Cantero and the preemption standard persistsJ lea4ing 
banks with uncertainty on the scope of consumer compliance rejuirements applicable to 
their businesses.

DIe regulatory regime appliva3le to 3anks

Banking

The United States has a dual banking systemJ meaning banks may be chartered by the 
federal or state go4ernment and within each system there are different chartering options. 
An institution’s selection of the charter type can be dri4en by many factorsJ including 
expected product and ser4ice offeringsJ anticipated customer baseJ the markets in which 
the bank will operateJ examination costsJ preference for a particular primary regulator and 
the importance of federal law preemption of certain state laws to the bank’s business 
plans. A state“chartered bank is regulated and super4ised by both the state in which 
it is chartered and by a primary vederal regulator. This article focuses on regulation at 
the vederal le4el because most large ,nancial institutions elect to ha4e national charters 
and charters at the state le4el can 4ary signi,cantly. In additionJ a state“chartered bank’s 
primary vederal regulator is generally the v-IC by default or the vederal Reser4e if the state 
bank elects to become a member of the vederal Reser4e System.12b In choosing whether 
to become a member of the vederal Reser4e SystemJ a state bank considers the scope 
and range of its planned business acti4ities and its preferences for a particular vederal 
regulator.

/ational banks are chartered and regulated by the (CCJ which is a bureau of the 
-epartment of the Treasury. The (CC also charters and regulates federal sa4ings 
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associationsJ  which historically  focused their  business acti4ities  more hea4ily  on 
deposit“taking and mortgage lendingJ although they are not limited to these acti4ities. 
In addition to its chartering authorityJ the (CC is responsible for implementing certain 
vederal banking laws through regulations and super4ising and examining national banks 
and federal sa4ings associations. Fhile state“chartered banks may choose whether to 
become members of the vederal Reser4e SystemJ all national banks are rejuired to 
become membersJ although the national bank’s primary vederal banking agency remains 
the (CC.14b

In addition to ha4ing a primary vederal regulator Gand state regulator for a state“chartered 
bankDJ banks that elect to ha4e their deposits vederally insuredJ up to designated limitsJ are 
also sub”ect to super4ision and secondary“regulation by the v-IC. The v-IC administers 
the deposit insurance program and is responsible for resol4ing failed banks and large and 
complex ,nancial institutions. Banks are also sub”ect to the rules promulgated by the CvPB 
with respect to designated vederal consumer ,nancial protection laws.15b In addition to its 
rulemaking authorityJ the CvPB has super4isory authority o4er banks with more than 12$ 
billion of assets.

Banks are permitted to engage in ,nancial acti4ities outside of the United StatesJ including 
by in4esting in foreign banks or non“bank companies and by opening branchesJ which 
are sub”ect to regulatory notice and in4estment limitations.17b To make US banks more 
competiti4eJ banks are permitted to exercise their general banking powersJ as well as 
additional enumerated powersJ abroadJ so long as such powers are usual in connection 
with the business of banking in the host country.16b

Fhile banks can choose to operate as a stand“alone entityJ many choose to be owned 
through a holding companyJ referred to as bank holding company GB:CDJ which must be 
registered with the vederal Reser4e.18b In addition to their ownership and control of bank 
subsidiariesJ B:Cs are also authorised to engage in other acti4ities through non“bank chain 
subsidiaries that ha4e been determined to be closely relatedJ or incidentalJ to banking.1@b 
B:Cs that meet certain eligibility rejuirements may also elect to be treated as a ,nancial 
holding company Gv:CD.19b 9lection of v:C status allows a registered B:C to engage 
Gthrough its non“bank chain subsidiariesD in a broader range of acti4itiesJ particularly 
securities and insurance acti4itiesJ than those permitted to a B:C.1-0b

(ther vederal ,nancial ser4ices regulators

Securities“related business acti4ities in the United States are primarily regulated by the 
S9C. The S9C regulates brokers and dealersJ in4estment ad4isersJ in4estment companiesJ 
securities exchanges and self“regulatory organisationsJ and clearing agencies. Brokers 
and dealers generally must become members of the vinancial Industry Regulatory 
AuthorityJ a self“regulatory organisation that super4ises its members. Business acti4ities 
related to commodity interests booked in the United States are regulated by the CvTC. 
Commodity interests include futures contractsJ optionsJ swaps and certain other le4eraged 
products. Business acti4ities related to the deri4ati4es markets are regulated by the 
/ational vutures AssociationJ a self“regulatory organisation that is o4erseen by the CvTC. 
Insurance acti4ities in the United States are not sub”ect to a vederal functional regulatorJ 
but insurance is instead regulated at the state le4el.

voreign bank organisations GvB(sD
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vB(s are permitted to engage in banking operations in the United States and are regulated 
by the vederal Reser4eJ as well as other vederal and state regulators depending on the 
structure of their banking presence in the United States. vor exampleJ vB(s may operate 
through US subsidiary chartered banks or through branches or agencies Gwhich may be 
chartered or licensed by either the (CC or at the state le4elD. vB(s may also establish 
representati4e o)cesJ which do not conduct traditional banking ser4ices but rather ser4e 
as a liaison between the foreign bank and its US customers.1--b An vB( with US non“branch 
assets of 1–$ billion or more is rejuired to establish a US intermediate holding company 
that is sub”ect to enhanced prudential standards and is rejuired to hold most of its 
ownership interests in any US bank subsidiary or other non“bank US subsidiary.1-2b

Prudential regulation

Relationship with the prudential regulator

The vederal banking agencies Gthe (CCJ vederal Reser4e and v-ICD establish prudential 
standards for the safe and sound operations of banks and are responsible for the 
super4ision and o4ersight of banks through examinations and in4estigations. They also 
pursue public and non“public super4isory and enforcement actions against banks when 
appropriate and also re4iew and disposition applications and notices for branchesJ 
changes of controlJ mergers and other expansionary proposals.

The vederal banking agencies issue con,dential  super4isory ratings to re‑ect the 
agencies’ 4iews of a bank’s or B:C’s o4erall health. Banks are rated using the CAM9LS 
frameworkJ which measures their CapitalJ Asset "ualityJ ManagementJ 9arningsJ Lijuidity 
and Sensiti4ity to Risk Ginterest rate riskD and are also pro4ided an o4erall composite rating. 
The vederal Reser4e also uses a super4isory rating system for B:Cs Gand v:CsD. The 
vederal Reser4e assesses the largest ,nancial institutions GUS B:Cs•v:Cs with 12$$ 
billion or more and US holding companies for vB(s with 1–$ billion or more of total 
consolidated assetsD in three areas GCapital Risk ManagementJ Lijuidity Risk Management 
and qo4ernance and ControlsD. vor smaller institutionsJ the vederal Reser4e uses an 
RvI•CG-D rating scale that assesses the B:C’s Risk Management GRDJ vinancial Condition 
GvD and impact of its non“bank acti4ities on its depository bank subsidiaries GID' pro4ides 
a composite rating for the B:C GCD' and considers the rating of its depository bank 
subsidiaries G-D. Fhile these super4isory ratings are indicators of the institution’s o4erall 
healthJ the ratings also ha4e implications for the institution’s licensing position with its 
regulator and may result in increased examinations and super4isory assessments. In 5$5– 
and consistent with other regulatory efforts to refocus super4ision on material ,nancial 
risksJ the vRB re4ised the LvI framework to expand a B:C’s eligibility for a Kwell managedE 
designation.1-4b

The prudential standards and super4isory expectations for banks and B:Cs increase 
based on the siHe and complexity of the institution. The largest US banks and B:Cs are 
sub”ect to more stringent capital and lijuidity rejuirementsJ to resolution and reco4ery 
planning rejuirements and to enhanced risk management standards and expectations. 
As discussed in the ;Regulatory capital and lijuidity; sectionJ and in connection with 
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the Trump Administration’s o4erall ob”ecti4e of making regulation more risk“sensiti4eJ the 
vederal banking agencies are undertaking efforts to further tailor these rejuirements to 
only the largest institutions.

Management of banks

Management and o4ersight of a bank’s and its subsidiaries’ acti4itiesJ operations and 
employees are the responsibility of the bank’s board of directors and senior management.

Risk management and corporate go4ernance

vederal banking agencies ha4e established standards for the safe and sound operation of 
a bank. Banks are expected to ha4e internal operational and management systems and 
capabilities that are appropriate for the bank’s siHeJ complexity and risk pro,leJ including 
for—

Y internal controls and information systems'

Y audit systems'

Y loan documentation practices'

Y credit underwriting practices'

Y interest rate exposure'

Y asset growth practices'

Y asset juality practices'

Y earnings practices' and

Y compensationJ fees and bene,ts.1-5b

The agencies ha4e also set standards for information security practices1-7b and to pre4ent 
excessi4e compensation.1-6b

The (CC has also established guidelines for risk management for national banks with 
at least 1–$ billion of total assets.1-8b The guidelines set heightened standards for the 
establishment of—

Y a framework for the management of risk'

Y the roles and responsibilities of risk“creating units at the bankJ independent risk 
management and audit'

Y strategic plansJ risk appetites and concentration limits' and

Y talent and compensation management programmes.

The guidelines also set standards for the role of the bank’s board of directors with respect 
to risk management.

At the B:C le4elJ  the vederal  Reser4e rejuires each B:C with at least 1–$ billion 
or more of total assets to ha4e a global risk management framework establishing 
policies and procedures for the management of risk at the ,rm and processes and 
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systems for implementing and monitoring compliance with risk management policies and 
procedures.1-@b

The  vederal  banking  agencies  recently  ha4e  focused  on  reducing  the  regulatory 
compliance burdens on banks. In late 5$5–J the (CC issued a notice of proposed 
rulemaking thatJ if ,nalised as proposedJ would raise the asset siHe threshold for those 
institutions sub”ect to heightened standards generally from 1–$ billion to 1z$$ billion.“
1-9b The (CC also took se4eral actions in 5$5– to tailor its super4isory acti4ities and 
expectations co4ering community banks Gde,ned as ha4ing up to 1N$ billion in assetsD 
to their risksJ siHe and complexity.120b Tailoring actions further included early efforts 
to update asset thresholds in regulations. SimilarlyJ the v-IC has ,nalised a rule that 
updated thresholds in certain v-IC“administered regulations related to auditJ internal 
controlJ reporting rejuirements and examination processes to re‑ect historical in‑ation 
and introduced periodic indexing going forward.12-b

Registration and o4ersight of senior management

-uring the charter licensing process for a national bank the (CC will e4aluate the 
juali,cations of the organisersJ directors and executi4e o)cersJ including their familiarity 
with banking laws and regulations as well as their experience with the expected business 
acti4ities of the bank.122b The (CC must also re4iew the hiring of new senior executi4e 
o)cers or the election of new directors for at least the ,rst two years of the bank’s 
operations.124b After this re4iew periodJ national banks are not rejuired to pro4ide prior 
notice of changes to its board of directors or senior executi4e o)cerJ unless the bank is in 
troubled conditionJ does not meet minimum capital rejuirements or has been noti,ed by 
the (CC to do so.125b

An application for (CC appro4al must also include certain information from the senior 
personnelJ such as biographical and ,nancial informationJ employment and compensation 
arrangementsJ ,ngerprint checksJ tax check wai4ers and consent to a background check.“
127b The (CC may disappro4e of any member of the board or new senior executi4e o)cer 
Gor change in their roleD. Management o)cials of a bank are also generally prohibited 
from ser4ing as a management o)cial of an una)liated bank if the management interlock 
would likely ha4e an anti“competiti4e effect.126b

Residency and citiHenship rejuirements for directors of national banks

Unless a wai4er is rejuested by the bank and granted by the (CCJ directors of national 
banks must be citiHens of the United StatesJ and a ma”ority of directors must also be a 
resident of the state where the bank is locatedJ or within 2$$ miles of the bank’s designated 
main o)ceJ for at least one year prior to their election and during their ser4ice.128b The (CC 
has discretion to grant a wai4er of the citiHenship rejuirementJ but non“US citiHens may not 
make up more than a minority of the total number of directors on the board.12@b In contrastJ 
the (CC may grant an unlimited number of wai4ers of the residency rejuirement.129b

Roles and responsibilities of bank directors and senior management
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The board of a national bank is accountable for the o4ersight of the bank’s managementJ 
pro4ision of leadership to the bank and establishment of the bank’s 4alues.140b The board 
is also responsible for creating a risk go4ernance framework for the bank and setting the 
bank’s strategic direction and its appetite for risk.14-b

Fhile the board is responsible for strategic direction and o4ersightJ senior management 
is responsible for the day“to“day running of the bank’s operations. The board should 
hold  management  accountable  for  accomplishing  the  bank’s  strategic  ob”ecti4es 
while operating within an appro4ed risk appetite framework. The board carries out 
its responsibilities by exercising informed and independent ”udgement in directing 
bank  strategy  and  pro4iding  credible  challenge  to  management’s  decisions  and 
recommendations where o4ersight is necessary.142b

The board should include an appropriate mix of executi4e directors and indi4iduals who 
are independent of any relationships with the bank or management. The (CC’s GcurrentD 
heightened risk management standards for banks with total assets of 1–$ billion or more 
rejuire at least two independent directors.144b

The ,duciary duties of a bank’s board of directors are determined by state law. A national 
bank may choose to follow the corporate go4ernance pro4isions of the law of any state 
in which the main o)ce or any branch of the bank is locatedJ or in which any B:C of the 
bank is incorporatedJ or it may also choose to follow -elaware state corporation law or the 
Model Business Corporation Act.145b

9xpectations for bank holding company directors

The vederal Reser4e has also established key attributes for an effecti4e board of directors 
that are applicable to a B:C with total assets of at least 12$$ billion. Boards are expected 
to—

Y set a clear direction for strategy and risk appetite'

Y undertake direct management of the board’s information needs'

Y o4ersee and hold management accountable'

Y support the independence and stature of independent risk management and audit 
functions' and

Y maintain a capable board compensation and go4ernance structure.147b

The vederal Reser4e’s regulations also rejuire each B:C with at least 1–$ billion of total 
assets to ha4e a board risk committee responsible for appro4ing risk management policies 
and o4erseeing the operation of an enterprise risk management framework.146b In additionJ 
the risk committee of a B:C with at least 12$$ billion of total assets must re4iew and 
appro4e a contingency funding plan for the B:C and any material re4isions to the plan.148b

The B:Cs must also ha4e a chief risk o)cer GCR(D with experience in identifyingJ 
assessing and managing risk exposures at largeJ complex ,nancial ,rms.14@b The CR( is 
responsible for—

Y o4ersight of the ,rm’s establishment and monitoring of enterprise risk limits'

Y
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implementation and compliance with risk management policies and procedures' 
and

Y managementJ monitoring and testing of controls.149b

Compensation

Banks are rejuired to implement safeguards to pre4ent excessi4e compensation to 
o)cersJ employeesJ directors or principal shareholders that could lead to material losses 
and interfere with the safety and soundness of the bank. Compensation is considered 
excessi4e if the amounts are unreasonable or disproportionate to the ser4ices performedJ 
as further described by regulation.150b

In additionJ vederal banking agencies ha4e issued guidance to assist banks in de4eloping 
sound incenti4e compensation practices.15-b Under this guidanceJ banks are expected to 
regularly re4iew their compensation arrangements.152b Compensation arrangements that 
are tied to the achie4ement of speci,c metrics should be compatible with effecti4e controls 
and risk management and support strong corporate go4ernance.154b

State“chartered banks are also sub”ect to any compensation restrictions or limitations 
established by applicable state laws or regulations.

Regulatory capital and lijuidity

Banks are sub”ect to capital and lijuidity rejuirements to ensure they ha4e su)cient 
resources to remain sol4ent and continue operations in the e4ent of ,nancial stress. In 
the United StatesJ regulatory capital rejuirements are based on the Basel III framework 
de4eloped by the Basel  Committee on Banking Super4ision in 5$2$. The Basel  III 
framework aims to increase the le4el and juality of capital  banks are rejuired to 
maintainJ limit le4erage at banksJ impro4e lijuidity risk management practices and limit 
procyclicality. In 5$2NJ US vederal banking agencies adopted capitalJ lijuidity and le4erage 
rejuirements for depository institution holding companies and depository institutions 
generally consistent with the Basel III framework.

The US Basel III rules set out the elements of regulatory capital for banking organisations 
and methodologies for measuring the organisation’s risk“weighted assets GRFAsD— a 
standardised approach using super4isory de4eloped models and an ad4anced approach 
for largeJ internationally acti4e organisations using its internal models. Capital ratios are 
calculated by di4iding regulatory capital by RFAs. Minimum regulatory capital ratios are 
rejuired for Common 9juity Tier 2 GC9T2D Capital G0.–3DJ Tier 2 Capital G83D and Total 
Capital GQ3D.155b Under the US Basel III rulesJ institutions using the ad4anced approaches 
are rejuired to calculate each ratio under both approaches and then use the more 
binding output. In additionJ banking organisations are rejuired to maintain a 03 minimum 
le4erage ratio of Tier 2 Capital to a4erage total assets.157b To a4oid restrictions on capital 
distributions and certain bonus paymentsJ organisations must also maintain an additional 
5.–3 C9T2 capital conser4ation buffer on top of the minimum 0.–3 C9T2 rejuirement.156b

(rganisations with less than 12$ billion of total assetsJ and that meet other jualifying 
conditionsJ may elect to use a simpli,ed method for calculating their regulatory capital 
ratio. These organisations are not rejuired to calculate and report RFAs but instead must 
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ha4e a le4erage ratio of more than 73 Gknown as the community bank le4erage ratio 
GCBLRDD to be considered compliant with regulatory capital minimums and the capital 
conser4ation buffer.158b A proposed rule issued in late 5$5– would lower the CBLR to its 
statutory minimum of Q3 and extend the grace period during which an otherwise eligible 
bank can continue to use the CBLRJ while it attempts to regain complianceJ from two 
juarters to four juarters.15@b

vormal lijuidity ratio rejuirements are reser4ed for the largest banksJ as discussed below. 
:owe4erJ all banks are sub”ect to guidance from the vederal banking agencies establishing 
sound practices of lijuidity risk management.159b This includes the super4isory expectation 
to maintain a contingency funding plan setting forth processes to manage lijuidity 
shortfalls under a range of stress scenarios.170b

In March 5$58J federal banking agencies issued proposed rules to re4ise the capital 
framework to implement the ,nal components of Basel III Gthe so“called KBasel III 
9ndgameED. The agencies rescinded a prior 5$5N proposal that was hea4ily criticised by 
the banking industry for Kgold“platingE the international standards by rejuiring excessi4e 
amounts of capital and for not su)ciently tailoring the rejuirements based on risk pro,le. 
The 5$58 proposal was designed to make the framework more risk sensiti4eJ reduce 
compliance complexity and better tailor rejuirements to risk.17-b

Additional rejuirements for large banking organisations

The largest banking organisations are sub”ect to additional buffersJ surcharges and 
rejuirements. Regulators currently scale application of these rejuirements by di4iding 
these organisations into one of four categories—

2. Category I— B:Cs that ha4e been designated as qSIBs'172b

5. Category II— organisations that are not Category I that ha4e G2D 1z$$ billion or more 
of total assetsJ or G5D 12$$ billion or more of total assets and 1z– billion or more in 
cross“”urisdictional acti4ity'174b

N. Category III— organisations that are not Category I or II that ha4e G2D 15–$ billion or 
more of total assetsJ or G5D 12$$ billion or more of total assets and 1z– billion or 
more of certain risk indicators Gshort“term wholesale fundingJ non“bank assets or 
off“balance sheet exposuresD'175b and

0. Category IV— organisations that are not Category IJ II or III that ha4e 12$$ billion or 
more of total assets.177b

The vederal Reser4e annually assesses the effecti4eness of large B:Cs’ capital planning 
processes and the su)ciency of their regulatory capital to absorb losses during ad4erse 
economic conditions.176b The results of stress testing are incorporated into the regulatory 
capital rejuirements for these ,rms by replacing the capital conser4ation buffer with the 
stress capital buffer GSCBD.178b The siHe of each ,rm’s SCB is assessed annually based on 
the stress testing impact on C9T2J with a ‑oor for the buffer of at least 5.–3.17@b

The vederal Reser4e’s stress testing regime has been the sub”ect of recent litigation by 
certain bank and business trade groups alleging it is opajue and lacks transparency. In 
(ctober 5$5–J the vederal Reser4e released the proposed models and scenarios for its 
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5$58 stress test for public commentJ along with a proposed rule setting forth a process 
for publishing and seeking comment on its scenarios and model documentation going 
forward.179b This followed an April 5$5– proposed rule to a4erage stress test results o4er 
two consecuti4e years to reduce 4olatility in the SCB.160b

The largest organisations are sub”ect to other enhanced rejuirements that are also the 
sub”ect of reform efforts. The vederal Reser4e applies a capital surcharge to US qSIBs 
C9T2 rejuirements. The surcharge is e4aluated annually based on the qSIB’s assessed 
systemic importance during the prior year.16-b As part of their March 5$58 proposals to 
implement the ,nal Basel III re4isions to the capital frameworkJ the agencies also proposed 
changes to the means for measuring an institutionXs systemic risk. Category IJ II and III 
organisations are also sub”ect to a minimum Supplementary Le4erage Ratio GSLRD of N3 
calculated by di4iding Tier 2 Capital by total le4erage exposure. In addition to the SLRJ 
qSIBs are sub”ect to an additional buffer. Pre4iouslyJ the buffer was set at 53J for a total 
eSLR minimum of –3. In late 5$5–J the vederal banking agencies ,nalised a rule that 
re4ised the eSLR to –$3 of the qSIB’s Method 2 surcharge calculation.162b

Banking organisations are sub”ect to lijuidity risk management and net stable funding 
rules. The lijuidity risk management rules establish a minimum lijuidity co4erage ratio 
GLCRD for Category I and II organisations to hold enough high“juality lijuid assets that at 
least ejual its pro”ected net cash out‑ows during a N$“day stress period.164b Category III 
and IV organisations are sub”ect to the LCR on a reduced basis. The LCR would also apply 
to large insured bank subsidiaries Gat least 12$ billion of total assetsD of a Category IJ IIJ 
III and IV holding company. The rule also establishes enhanced lijuidity risk management 
testing rejuirements and standards.

In additionJ Category I and II organisations are rejuired to maintain a minimum net stable 
funding ratio G/SvRD of its a4ailable stable funding to its rejuired stable funding of at least 
2$$3.165b Category III and IV organisations are sub”ect to the /SvR on a reduced basis. 
The /SvR would also apply to large insured bank subsidiaries Gat least 12$ billion of total 
assetsD of a Category IJ IIJ III and IV holding company.

Reco4ery and resolution

Banks are sub”ect to a reco4ery and resolution regime designed to protect the stability of 
the ,nancial system in the e4ent a bank’s capital and lijuidity resources are insu)cient to 
withstand stress and the bank fails. vailed banks are resol4ed by the v-IC.167b The decision 
to close a bank is usually made by the bank’s chartering agency. The v-IC will generally 
be appointed as the bank’s recei4er and acts to protect the interest of depositors and 
to preser4e and maximise the bank’s assets. The v-IC has different methods it can use 
to resol4e an institutionJ and it may also establish a bridge bank to allow more time to 
market a large or complex bank.166b The v-IC is rejuired to pursue the resolution method 
that results in the least cost to the deposit insurance fund.168b :owe4erJ an exception 
exists if the Treasury SecretaryJ upon the recommendation of the v-IC and the vederal 
Reser4eJ determines the bank’s failure may pose a systemic riskJ allowing for a guarantee 
of uninsured deposits.16@b

The preferred method of resolution for holding companies is through the US bankruptcy 
codeJ but the v-IC is authorised to resol4e largeJ complex holding companies with the 
agreement of a two“thirds ma”ority of the board of the vederal Reser4e and the Treasury 
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SecretaryJ in consultation with the PresidentJ and may borrow money from the US Treasury 
to fund the resolution.169b To the extent borrowed funds are not reco4ered through the 
resolution processJ the v-IC will assess any de,cit on other largeJ complex ,nancial 
institutions.180b

B:Cs with total assets of 15–$ billion or more are periodically rejuired to submit resolution 
plans or Kli4ing willsE to the vederal Reser4eJ the v-IC and the vinancial Stability (4ersight 
Council.18-b US qSIBs are rejuired to ,le plans e4ery other yearJ while Category II and III 
,rmsJ or Ktriennial full ,lersJE ,le e4ery three years. The vederal Reser4e is authorised to 
apply li4ing will and other prudential rejuirements to a B:C with less than 15–$ billionJ 
but more than 12$$ billionJ of total assets upon a determination that the rejuirements are 
appropriate to address ,nancial stability risks.182b

Insured depository institutions GI-IsD with 1–$ billion or more in total assets also must 
periodically make resolution submissions to the v-ICJ under a rule re4ised by the v-IC 
following regional bank failures in the spring of 5$5N.184b I-Is that are not a)liated with 
the US qSIBs must make a full submission @ a resolution plan for I-Is with 12$$ billion 
or more in total assets and a more limited informational ,ling for I-Is with between 1–$ 
billion and under 12$$ billion@ e4ery other year and pro4ide supplemental information in 
the interim years in which they do not make a full submission.185b I-I a)liates of US qSIBs 
are rejuired only to submit full plans e4ery other year.187b

In April 5$5–J in ad4ance of initial submissions under the re4ised ruleJ the v-IC issued 
frejuently asked juestions GvA"sD and exemption of certain content rejuirements that 
pared back the extent of the submissions.186b In -ecember 5$5–J the v-IC announced it 
intends to propose further re4isions to the rule in 5$58 that will codify the changes in 
the vA"s and potentially further reduce the rejuired content to focus on the information 
necessary to effecti4ely resol4ing a large bank.188b

The vederal Reser4e and v-IC must re4iew the credibility of each B:C’s plan and may 
makeJ ”ointlyJ a determination that the plan is not credible.18@b If the ,rm fails to address 
the de,cienciesJ it may be sub”ected to more stringent capitalJ le4erage or lijuidity 
rejuirements or limits on its growthJ acti4ities or operations or e4enJ ultimatelyJ di4estiture 
of assets or operations.189b The v-IC may also ,nd a material weakness in an I-I’s 
submission under the v-IC’s resolution planning ruleJ and the I-I’s failure to address these 
weaknesses could lead to enforcement action.1@0b

The vederal  Reser4e rejuires each qSIB to  maintain  a  minimum amount  of  total 
loss“absorbing capacity GTLACD made up of a minimum amount of eligible external 
long“term debt GLT-D and Tier 2 Capital and prescribes certain buffers abo4e the TLAC 
minimum.1@-b Corresponding changes were made to the rejuired le4els of TLAC and LT- in 
late 5$5– as part of the ,nal rule re4ising the eSLR.1@2b valling below the buffer may result 
in limitations on the qSIB’s ability to make capital distributions and certain discretionary 
bonus payments.1@4b qSIBs must also hold a minimum amount of eligible external LT- to 
absorb losses and support their resolution.1@5b 9ligible LT- is limited to debt securities with 
speci,c features to facilitate absorption of lossesJ including that the securities must be 
unsecuredJ mature more than one year from issuanceJ and ha4e Kplain 4anillaE features.1@7b

Under the (CC’s current guidelinesJ national banks with 12$$ billion or more in total 
assets must also de4elop reco4ery plans detailing actions the bank could take to remain a 
going concern when experiencing ,nancial stressJ but resolution is not imminent.1@6b The 
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threshold for reco4ery plans was recently lowered from 15–$ billion in response to the 
5$5N bank failuresJ with the (CC also adding rejuirements for banks to test their reco4ery 
plans and consider non“,nancial risks.1@8b :owe4erJ in 5$5–J the (CC issued a proposed 
rule to rescind its reco4ery planning rejuirements as o4erly burdensome and duplicati4e 
of other efforts.1@@b

Anti“money laundering

In  addition  to  the  prudential  laws  and  regulations  aimed  at  promoting  a  bank’s 
safety and soundnessJ banks are sub”ect to anti“money laundering GAMLD rejuirements 
through the Bank Secrecy Act GBSAD and its implementing regulations.1@9b The BSA and 
regulations rejuire ,nancial institutionsJ including national banks and US branches and 
agencies of foreign banksJ to establish BSA compliance programmesJ including customer 
identi,cation programmesJ and comply with recordkeeping and reporting rejuirements.1]
90b Banks are rejuired to ,le Suspicious Acti4ity Reports GSARsD with the vinancial Crimes 
9nforcement /etwork GvinC9/DJ a bureau of the US Treasury -epartmentJ when they detect 
a known or suspected 4iolation of vederal law or a suspicious transaction related to 
a money laundering acti4ity or 4iolation of the BSA that meets speci,c criteria and•or 
exceeds speci,c amounts.19-b

BSA rejuirements are enforced and implemented by vinC9/ and the ,nancial institution’s 
primary regulator. The BSA also contains criminal penalty pro4isionsJ which are enforced 
by the US -epartment of Wustice along with other criminal AML statutes.192b In addition to 
BSA•AML rejuirementsJ ,nancial institutions are sub”ect to limitations and prohibitions 
as a result of sanctions against foreign countriesJ entities and indi4iduals administeredJ 
issued and enforced by the ()ce of voreign Assets Control of the US -epartment 
of the Treasury G(vACDJ and the bank regulators re4iew the compliance programs of 
institutions under their super4ision for the adejuacy of their controls with respect to (vAC 
regulations.194b

BSA•AML rejuirements were the sub”ect of some reform efforts in 5$5–J as the vederal 
banking agencies generally sought to reduce regulatory burden. Among other thingsJ 
vinC9/ and the vederal banking agencies clari,ed expectations around certain types 
of SAR ,lings and documentation and allowed banks to obtain customer taxpayer 
identi,cation numbers from third parties under speci,c circumstances.195b

Yonduvt oh 3usiness

The permissible product and ser4ices offerings of banks and B:Cs Gand v:CsD are sub”ect 
to regulation by their primary regulator. The permissible acti4ities of national banks and 
federal sa4ings associations are go4erned by vederal banking laws and implementing 
regulations of the (CC. A state bank’s acti4ities are go4erned by the laws and regulations 
of the state where it is charteredJ as well as by vederal banking laws and regulations of its 
primary vederal regulator. vederal law and the regulations of the vederal Reser4e go4ern 
the acti4ities and operations of B:Cs and v:Cs.

Banks
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The charter chosen by the bank dictates the types of acti4ities that are permissibleJ 
although o4er the years differences between the powers of 4arious charter types ha4e 
diminished because of legislati4e and regulatory efforts to pro4ide more parity among 
charter types. Banks operating under a charter from the (CC are go4erned by vederal 
lawJ including the /ational Bank Act G/BADJ and implementing regulations issued by the 
(CC. The /BA sets out and ser4es as the basis for which acti4ities are permissible for 
national banks to engage in.197b Those acti4ities include the business of banking and 
any acti4ities that are incidental to banking.196b The (CC also uses its authority to issue 
interpretations and guidance on the permissibility of acti4itiesJ and this guidance has the 
effect of authorising acti4ities beyond those that are speci,cally enumerated.198b

The powers of state chartered banks are determined by the laws of the state where it 
is charteredJ vederal law and the regulations of its primary vederal regulator Gthe v-IC 
or vederal Reser4eD. Many states ha4e adopted laws indicating that their state chartered 
banks may engage in the same powers and exercise the same authorities as those vederal 
laws and regulations pro4ide to national banks.

Bank holding companies

The acti4ities of B:Cs are go4erned by the Bank :olding Company Act of 27–8J as 
amended Gthe B:C ActD and the vederal Reser4e’s implementing regulations at 25 CvR 
Part 55– Galso known as Regulation UD.

Regulation U contains what is often referred to as the Klaundry listE of non“banking acti4ities 
that that the vederal Reser4e has determined are closely related to banking. 19@b The vederal 
Reser4e may also appro4e certain acti4ities by order.199b Acti4ities included in the laundry 
list that are considered to be Kclosely related to bankingE include—

Y extending creditJ acti4ities related to extending credit and ser4icing loans'

Y leasing personal or real property'

Y operating non“bank depository institutions

Y performing functions or acti4ities that may be performed by a trust company'

Y ,nancial and in4estment ad4isory acti4ities'

Y agency  transactional  ser4ices  for  customer  in4estments  and  in4estment 
transactions as principal'

Y management consulting and counselling acti4ities'

Y pro4iding support ser4icesJ such as courier and print ser4ices'

Y insurance agency and underwriting'

Y community de4elopment acti4ities'

Y issuing money ordersJ sa4ings bondsJ and tra4eller’s chejues' and

Y data processing. 1-00b

Both the B:C Act and Regulation U contain eligibility and notice rejuirements to engage 
in new acti4ities and limitations related to the acti4ities that B:Cs may perform.
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vinancial holding companies

The B:C Act permits B:Cs to exercise additional acti4ities that are ,nancial in natureJ 
incidental to those acti4ities and that are complementary to a ,nancial acti4ityJ by seeking 
to become an v:C.1-0-b To become an v:CJ a B:C must ,le an election and be Kwell 
capitaliHedE and Kwell managedJE and its controlled depository institutions must also be 
Kwell capitaliHedEJ Kwell managedE and ha4e a satisfactory record of meeting the credit 
needs of its communities.1-02b v:Cs are permitted to engage in all acti4ities permissible 
for a B:CJ but also to engage in broader insurance and securities underwriting and dealing 
acti4ities. 9ligible v:Cs are also permitted to make some in4estments in companies that 
engage in acti4ities that are otherwise not permissible for an v:C. These in4estments 
areJ howe4erJ sub”ect to holding period limits and limits on the ability of the v:C to 
engage in routine management of the company.1-04b v:Cs are permitted to engage in their 
permissible acti4ities and in4estments both domestically andJ sub”ect to the laws of the 
”urisdiction where it may operateJ abroad.1-05b

Transactions between a bank and its a)liates

Sections 5NA and 5NB of the vederal Reser4e Act1-07b go4ern transactions between a bank 
and its Ka)liatesJE which broadly co4ers transactions between the bank Gand most of its 
subsidiariesD and its B:C•v:C Gand the other non“bank companies that the B:C•v:C 
owns and controlsD. The vederal Reser4e has implemented these rejuirements through its 
regulations at 25 CvR Part 55NJ also referred to as Regulation F. Transactions between a 
bank and an una)liated third party are also captured by the rule to the extent the bene,ts 
of the transaction are transferred to an a)liate of the bank.1-06b Section 5NA sets both 
juantitati4e and jualitati4e limits on a bank’s loans and extensions of credit Greferred to 
collecti4ely as Kco4ered transactionsED to its a)liates.1-08b The juantitati4e limits prohibit 
a bank from ha4ing co4ered transactions in an amount exceeding 2$3 of the bank’s 
capital stock and surplus with any one a)liate and exceeding a 5$3 limit with respect 
to transactions with all of the bank’s a)liates.1-0@b vurtherJ certain co4ered transactions 
must be secured at all times by permissible types of collateral.1-09b In additionJ banks are 
sub”ect to restrictions on acjuiring Klow“jualityE assets from their a)liates.1--0b Section 
5NB of the vRA rejuires that co4ered transactions between a bank and its a)liates be on 
market terms and at armXs length.1---b

Volcker Rule

The Volcker RuleJ a response measure to the 5$$Q ,nancial crisisJ prohibits any banking 
entity1--2b  from engaging in proprietary trading and from acjuiring or retaining an 
ownership interest inJ sponsoringJ or ha4ing certain relationships with a hedge fund 
or pri4ate ejuity fund GCo4ered vundD.1--4b  The prohibitions apply only to K,nancial 
instrumentsEJ which include securitiesJ deri4ati4esJ futures and options on either and 
exclude loansJ other forms of commodities other than an excluded commodityJ and foreign 
exchange and currency.1--5b

The Volcker Rule is implemented and enforced by the three vederal banking agencies 
with regard to the institutions under their super4ision as well as the S9C and the CvTC.“
1--7b The Volcker Rule and the implementing regulations apply to the acti4ities of US 
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banking organisations within and outside the United States and the acti4ities of vB(s 
within the United StatesJ as well as certain non“US acti4ities. There are exceptions 
to the Volcker Rule’s proprietary trading and Co4ered vund prohibitionsJ including for 
certain risk“mitigating hedgingJ underwriting and market making“related acti4itiesJ as well 
as exceptions to the proprietary trading prohibition for certain domestic and foreign 
go4ernment obligations.1--6b The implementing regulations for the Volcker Rule ha4e 
been amended o4er the yearsJ including to add new exclusions and streamline and 
clarify existing exemptionsJ limit certain aspects of compliance programme and reporting 
obligations to banking entities with signi,cant trading assets and liabilitiesJ and permit 
certain low“risk relationships between a banking entity and Co4ered vund.

Swaps and security“based swaps

-epending on their acti4itiesJ banks and their a)liates may also be rejuired to register 
with the CvTC as a Swap -ealer or with the S9C as a Security“Based Swap -ealer GSBS-D 
and be sub”ect to central clearingJ marginJ data reporting and record“keeping rejuirements. 
The S9C has ”urisdiction o4er Securities“Based Swaps GSBSDJ which are swaps based on 
a single security or loanJ a narrow“based security index GgenerallyJ an index or basket 
with no more than nine component securitiesD or a credit default swap.1--8b The CvTC 
has ”urisdiction o4er other instruments falling within the broad de,nition of a swap under 
the Commodity 9xchange Act GC9AD.1--@b Pursuant to the C9AJ the US Securities 9xchange 
Act of 27N0J and related CvTC and S9C rules and regulationsJ banks and their commonly 
controlled a)liates that G2D hold themsel4es out as a dealer in swapsJ SBS or both' G5D 
make a market in swapsJ SBS or both' GND regularly enter into swapsJ SBS or both with 
counterparties as part of their ordinary course of business' or G0D engage in acti4ity causing 
them to be commonly known in the trade as a dealer or market maker in swaps SBS or bothJ 
are rejuired to register as a swap dealerJ SBS- or bothJ as appropriateJ unless sub”ect to 
certain exceptions.1--9b

There is an exception to registration as a swap dealer if a person’s transactions do not 
exceed the de minimis threshold of 1Q billionJ and 15– million with respect to swaps 
in which the counterparty is a special entityJ1-20b in aggregate gross notional amount 
during the preceding 25“month period.1-2-b Certain swap transactions do not count towards 
the de minimis amountJ including intera)liate swapsJ swaps entered into by the bank 
in connection with originating a loan with the customerJ vV swaps and forwardsJ and 
swaps executed as part of a compression exercise.1-22b There is similarly an exception 
to registration as a SBS- if the aggregate gross notional amount of SBS executed as 
part of SBS market“making or other dealing acti4ity in which a person or any other entity 
controllingJ controlled by or under common control with the person1-24b engages during the 
preceding 25 months does not exceed—

Y 1Q billion with regard to credit default swaps that constitute SBSsJ and 10$$ million 
with regard to SBSs that are not credit default swapsJ until the phase“in period ends 
on Q May 5$5QJ at which point the de minimis thresholds will change to 1N billion 
and 12–$ millionJ respecti4ely' and

Y 15– million with regard to all SBS in which the counterparty is a special entity.1-25b
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cunding

B:Cs and banks in the United States are funded primarily by fees and income generated 
from depositsJ sa4ings accounts and productsJ lendingJ capital markets acti4ities and other 
acti4ities where the bank is compensated by borrowers or customers through fees and 
interest. Banks may also fund acti4ities by sourcing deposits from a third“partyJ rather than 
directly with the customer. The v-IC considers brokered deposits to be more 4olatile and 
risky for less healthy banks and has regulations establishing when a deposit is considered 
to be from a deposit brokerJ pro4ides exemptions and imposes restrictions on institutions 
that are not considered well“capitalised from using Kbrokered depositsE and from offering 
abo4e“market interest rates. The v-IC’s position on deposits that jualify as brokered 
depositsJ howe4erJ has shifted signi,cantly in reason years. In 5$5$J the v-IC amended 
the de,nition related to a deposit broker and expanded exceptions to the de,nitionJ which 
resulted in fewer deposits being deemed co4ered by the restrictions. vollowing the 5$5N 
regional banking crisis and acting under the Biden AdministrationJ the v-IC proposed 
re4ersing the 5$5$ pro4isions relaxing the de,nitions and exemptionsJ citing concerns 
with the 4olatility associated with the use of brokered deposits. Under President Trump’s 
Second AdministrationJ howe4erJ the v-IC has withdrawn the 5$5N proposal.

Banks also ha4e access to the vederal Reser4e’s discount window. Section 2$B of the vRA 
and the vederal Reser4e’s Regulation A go4ern the access to and policies o4er the discount 
window. The discount window is designed to pre4ent B:Cs and banks from withdrawing 
credit from the market by ser4ing as a low“cost source of funding. vunding from the 
discount windowJ which must be secured by eligible collateralJ can be drawn on juickly to 
assist banks in managing their lijuidity riskJ particularly during periods of ,nancial stress. 
Banks may also choose to become members of a regional vederal :ome Loan BankJ which 
pro4ides a source of funding for the acti4ities of their member institutions through grantsJ 
discounted ad4ancesJ and loans at below“market rates.

Yontrol oh 3anks and transhers oh 3anking 3usiness

The control or change in control o4er banksJ and therefore o4er B:Cs as wellJ is highly 
regulated. Under the Change in Bank Control Act GCBCADJ prior notice is rejuired by a 
person or entity Ga KpersonED who will control a bank if the person wouldJ directly or indirectly 
and alone or in concert with othersJ ha4e the power to either direct the management or 
policies of the bank or 4ote 5–3 or more of any class of the bank’s 4oting securities.1-27b 
There are also presumptions of controlJ which may be rebuttedJ if the personJ directly or 
indirectly or in concert with othersJ has the power to 4ote 2$3 or more of any class of 
a bank’s registered 4oting securities ifJ after the transactionJ no other shareholder would 
own or ha4e the power to 4ote a greater percentage of the class.1-26b After“the“fact notice 
of acjuiring control of a bank is permitted in certain instances where control is acjuired 
due to circumstances beyond the person’s controlJ such as acjuiring shares through 
inheritance or a gift.1-28b

Some acjuisitions of control are exempt from the notice rejuirements of the CBCAJ 
including transactions sub”ect to appro4al under the Bank Merger Act or transactions 
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described in the B:C Act. Regulatory appro4als are rejuired for mergers in4ol4ing insured 
banksJ assumptions of depositsJ and certain transfers or acjuisitions of assets or 
assumption of liabilities.1-2@b Under the B:C ActJ appro4al of the vederal Reser4e is rejuired 
to become a B:C or for a B:C to either acjuire a subsidiary bankJ more than –3 of a class 
of a bank’s or B:Cs’ 4oting securitiesJ or allJ or substantially allJ of a bank’s assetsJ or for a 
merger of B:Cs or a purchase of allJ or substantially allJ of a B:C’s assets.1-29b

The B:C Act’s de,nition of control includesJ in addition to the 5–3 brightline ruleJ control 
o4er the election of a ma”ority of the directors or trusteesJ or the ability to exercise a 
controlling in‑uence o4er management or policies.1-40b The vederal Reser4e’s Kcontrol 
ruleE implementing the latter pro4ision sets forth a number of rebuttable presumptions of 
control that apply where the person holds –3J 2$3 or 2–3 of a class of the company’s 
4oting securities and certain other factors potentially indicati4e of control are presentJ 
such as board or management interlocks or business relationships exceeding speci,c 
percentages of the company’s total annual re4enues or expenses.1-4-b

'utlook and vonvlusions

The year 5$5– marked a signi,cant shift in bank regulationJ o4ersightJ and priorities. After 
the 5$5N regional bank failuresJ policymakers focused on extending heightened qSIB%le4el 
standards to regional institutions. In 5$5–J howe4erJ the vederal banking agencies re4ersed 
course. They emphasised tailoring regulatory rejuirements to a bank’s siHe and complexity 
and redirected their super4isory and enforcement efforts away from go4ernance and 
risk%management processes and back toward material ,nancial risks. The agencies also 
signalled a more permissi4e stance toward inno4ation and industry growthJ accelerating 
appro4als for non%traditional charters and bank combinations and withdrawing Biden%era 
guidance that disfa4oured digital%asset acti4ities and mergers. The pace of change 
remained briskJ with ma”or proposals continuing to emerge through the ,nal weeks of the 
year.

Acti4ity in 5$58 is expected to be ejually intenseJ at least through the ,rst half of the year. 
Regulators ha4e indicated they plan to continue ad4ancing nearly all initiati4es undertaken 
in 5$5– while also pursuing new priorities. vor instanceJ the agencies ha4e already released 
their Basel III 9ndgame proposals for public comment. They also are anticipated to 
propose rules shifting BSA•AML enforcement toward e4aluating the o4erall effecti4eness 
of compliance programs and recalibrating CAM9LS ratings to focus on material ,nancial 
risk.1-42b These efforts will occur alongside ,nalising rulemaking rejuired under the q9/IUS 
ActJ work to ,nalise outstanding 5$5– proposals and ad”ustments needed to align with a 
smaller agency workforce and e4ol4ing administrati4e priorities.

Although vederal agencies are emphasising reductions in regulatory burdenJ states are 
emerging as an increased point of focus for more stringent ,nancial regulation @ a 
trend we expect to accelerate during 5$58. vormer CvPB leaders now in state roles 
are poised to reinforce state efforts to ,ll percei4ed gaps left by the pull“back from the 
prior Administration’s consumer%protection agenda and to address risks posed by new 
technologies and digital%asset products. Fe expect new rulemaking and coordinated 
multi%state in4estigations and enforcement initiati4es focused on—
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2. limiting fees and charges on consumer banking products'

5. identifying and addressing discriminatory practices in lending and those potentially 
arising from arti,cial intelligence and other new technologies'

N. strengthening consumer pri4acy protections'

0. regulating debt%collection practices' and

–. shifting  the  ,nancial  consejuences  of  fraud  from  consumers  to  ,nancial 
institutions.

States also are likely to continue challenging vederal preemption principles through 
both political and litigation strategiesJ and state legislatures may pursue additional laws 
expanding protections related to claims of unlawful debanking.

This  heightened  regulatory  uncertainty  comes  as  the  banking  industry  faces 
unprecedented competiti4e pressure. vintechs and other primarily commercial ,rms are 
increasingly obtaining bankJ industrial loan company and trust charters and access to the 
vederal Reser4e’s payment systemsJ further eroding long%standing separations between 
banking and commerce. Fith regulatory priorities changing more signi,cantly between 
presidential administrationsJ banks seeking growth and technological ad4ancement may 
feel compelled to accelerate their strategic initiati4es in 5$58. As a resultJ we expect 
continued increases in M&A acti4ity and expanded use cases for digital assets and 
arti,cial intelligence by banksJ along with more applications for trust banks and other 
non%traditional charter types from those currently outside the regulatory perimeter. vederal 
agenciesJ meanwhileJ will face pressure to pro4ide appropriate super4ision o4er the risks 
associated with these growth initiati4es at a time when they are experiencing staff turno4erJ 
workforce reductions and shifting examination priorities.
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90  31 U.S.C. §§ 5312(a)(2), 5313-5318; 12 C.F.R. §§ 21.11, 21.21.   � Back to section

9-  12 C.F.R. § 21.11.   � Back to section

92  See, eg, 31 U.S.C. § 5322, 18 U.S.C. §§ 1956-1957.   � Back to section

94  See Chapter V of Title 31 of the Office of Foreign Assets Control, Department of 
the Treasury regulations at https://www.ecfr.gov/current/title-31/subtitle-B/chapter-V for 
relevant sanctions list.   � Back to section
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95  Frequently Asked Questions Regarding Suspicious Activity Reporting Requirements 
(9 October 2025), 
https://www.fincen.gov/system/files/2025-10/SAR-FAQs-October-2025.pdf; FinCEN 
Permits Banks to Use Alternative Collection Method for Obtaining TIN Information (27 
June 2025), 
https://www.fincen.gov/news/news-releases/fincen-permits-banks-use-alternative-collection-method-obtaining-tin-information.   
� Back to section

97  12 U.S.C. § 24 (Seventh).   � Back to section

96  ibid.   � Back to section

98  The OCC has summarised many of these interpretations in a publication entitled 
“Activities Permissible for National Banks and Federal Savings Associations, 
Cumulative”, 
https://www.occ.gov/publications-and-resources/publications/banker-education/files/activities-permissible-nat-banks-fed-savings-associations.html.   
� Back to section

9@  12 C.F.R. § 225.28.   � Back to section

99  12 C.F.R. § 225.24.   � Back to section

-00  12 C.F.R. § 225.28(b).   � Back to section

-0-  12 U.S.C. § 1843(k).   � Back to section

-02  12 C.F.R. § 225.82.   � Back to section

-04  12 C.F.R. Part 225, Subpart J.   � Back to section

-05  12 C.F.R. § 225.85(b).   � Back to section

-07  12 U.S.C. §§ 371c, 371c-1.   � Back to section

-06  12 C.F.R. §§ 223.16, 223.52(b).   � Back to section

-08  Transactions that are subject to the collateral requirement in section 23A include a loan 
or extension of credit to, or guarantee, acceptance or letter of credit issued on behalf 
of, an affiliate by a bank or its subsidiary, and, after 21 July 2012, any credit exposure 
of a bank or a subsidiary to an affiliate resulting from a securities borrowing or lending 
transaction or a derivative transaction. 12 U.S.C. §§ 371c; 12 C.F.R. Part 223, Subpart 
A.   � Back to section

-0@  12 C.F.R. §§ 223.11, 223.12.   � Back to section

-09  12 C.F.R. § 223.14.   � Back to section
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--0  12 C.F.R. § 223.15.   � Back to section

---  12 C.F.R. § 223, Subpart F.   � Back to section

--2  A banking entity includes an insured depository institution, entity that controls an 
insured depository institution or that is treated as a bank holding company for purposes 
of section 8 of the International Banking Act of 1978, and any affiliate or subsidiary of 
any such entity. 12 U.S.C. § 1851(h)(1). An insured depository institutions that (1) does 
not have, and is not controlled by any company that has, more than $10 billion in total 
consolidated assets, and (2) has total consolidated trading assets and trading liabilities 
that are five percent or less of total consolidated assets is excluded from the Volcker 
Rule. See, eg, 12 C.F.R. § 44.2(r) (for national banks, Federal branches and agencies 
of foreign banks, and federal savings associations).   � Back to section

--4  12 U.S.C. § 1851(a)(1). Under the Volcker Rule’s implementing regulations, proprietary 
trading is defined broadly to include, with limited exceptions, the purchase or sale as 
principal of any financial instrument for the trading account of the banking entity. See, 
eg, 12 C.F.R. § 44.3(a).   � Back to section

--5  12 C.F.R. § 44.3(c).   � Back to section

--7  12 U.S.C. § 1851(b)(2).   � Back to section

--6  12 C.F.R. §§ 44.4, 44.5, 44.6(a)-(b), 44.11, 44.13(a).   � Back to section

--8  15 U.S.C. §§ 78c(a)(55), (68).   � Back to section

--@  15 U.S.C. § 8302.   � Back to section

--9  7 U.S.C. § 1a(49)(A); 7 U.S.C. § 6s(a); 15 U.S.C. 78c(a)(71); 15 U.S.C. § 78o–10(a).   � 

Back to section

-20  Special entities are generally Federal and State agencies or entities and employee 
benefit plans, governmental plans, and endowments. 17 C.F.R. § 23.401(c).   � Back to 

section

-2-  17 C.F.R. § 1.3 (definition of “Swap dealer”).   � Back to section

-22  ibid.; Determination of Foreign Exchange Swaps and Foreign Exchange Forwards 
Under the Commodity Exchange Act, 77 FR 69694 (20 November 2012); No-Action 
Relief: Request that Certain Swaps Not Be Considered in Calculating Aggregate Gross 
Notional Amount for Purposes of the Swap Dealer De Minimis Exception for Persons 
Engaging in Multilateral Portfolio Compression Activities, CFTC Staff Letter No. 12-62 
(21 December 2012), 
https://www.cftc.gov/sites/default/files/idc/groups/public/@lrlettergeneral/documents/letter/12-62.pdf.   
� Back to section
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-24  Note that once an entity is registered as a SBSD, then its dealing activities are excluded 
from being aggregated with another person which is controlling, controlled by, or under 
common control with such SBSD. 17 C.F.R. § 240.3a71-4.   � Back to section

-25  17 C.F.R. § 240.3a71-2; Data Collection Initiation Date and Contingent Phase-In 
Termination Date for the De Minimis Notional Thresholds of Security-Based Swap 
Dealing, 87 FR 29986 (11 May 2022); Order Granting Temporary Exemptive Relief, 
Pursuant to Section 36(a)(1) of the Securities Exchange Act of 1934, From Certain 
Aspects of Rule 3a71-2(a)(1), 91 FR 1576 (9 January 2026).   � Back to section

-27  See, eg, 12 C.F.R. § 5.50 (for national banks and federal savings associations). The 
FDIC and Federal Reserve have equivalent requirements for state non-member and 
state member banks, respectively.   � Back to section

-26  ibid.   � Back to section

-28  ibid.   � Back to section

-2@  12 U.S.C. § 1828(c).   � Back to section

-29  12 C.F.R. § 225.11.   � Back to section

-40  12 U.S.C. § 1841(a)(2).   � Back to section

-4-  12 C.F.R. § 225.32.   � Back to section

-42  See, eg, Vice Chair for Supervision Michelle W. Bowman, Testimony Before the 
Committee on Financial Services, US House of Representatives (2 December 2025), 
https://www.federalreserve.gov/newsevents/testimony/bowman20251202a.htm; Vice 
Chair for Supervision Michelle W. Bowman, Modernizing Supervision 
and Regulation: 2025 and the Path Ahead (7 January 
2026), https://www.federalreserve.gov/newsevents/speech/bowman20260107a.htm; 
Remarks by Secretary of the Treasury Scott Bessent Before 
the Fed Community Bank Conference (9 October 2025), 
https://home.treasury.gov/news/press-releases/sb0276.   � Back to section
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