Legal Opinions—Who May Rely?
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In his seminal article! on legal cpinions, lames 1. Fuld anticipated some of the
issties present-day opinicn givers worry about with respect t¢ whom an opinion
lever is addressed and who may rely on s opinion lever.? Thus, the issue of
reliance on an opinion leiter by successors and assigns, and the appropriateness
of, and lim'tations on, such reliance go back to the very firse arvcle examining
opinion levers.

The general rule is that only addressees of a legal opinion rendered by a lawyer
or law firm, together with others whom the lawyer or law firm or (with the law-
yer's o1 law firm’'s acquiescence) the hw]ﬂ:r’s client invites o r::l:r. may rd}' CHi
such opinien.? Today, opinion givers often expressly prohibit reliance by anyone
other than the addressee for any purpose, and they prohibit reliance by the
addressee for any purpesc other than the transaction with respect to which
the opinion is rendered.” The principal exception to this limitation on reliance
has been in syndicated loan transactions and securitizations where the opinion
recipients often request that successors and assigns be permil.ted o rcl:,-r on the
opinion.

Opinion givers have expressed concern zbou: permitting such reliance, citing
one or more of the lollowing reasons:

* The possiblity of muliiple claims being made by syndicate members, re-
quiring the opinion giver to negotiate with a number of diffzrent claim-
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ants and making it difficull to resolve claims expeditiously or with final-
ity, since setiling with one claimant would not prevent another syndicate

member from bringing a later claim.
« A perception that preblem loans may be assigned to so-celled “vuliure

furds” that are more likely than traditional lenders o view the opinion
giver as a deep pocket and to make a claim on the opinion giver in an
attemnpt to recover a portion of the defanlied loan amount.

* A concermn that successors and assigns may nol appreciate the limitations
on the opinion letter (to which the addressee is also subject), or that the
correctress of the opinion could vary depending on the status of the new
syndicate member (such as whether there is an applicable exempton from
usury laws).

+ A concern that the assignee’s reliance may not be actual or reasonable
under the circurrstances existing at the ime of the assignment.

+ The possibility of claims in unknown and distant jurisdictions and uncer-
tainty as to the governing law a court might apply.

+ A concern that the assigne: may no: be lamiliar with customary practice
and may not consult counsel 1o understznd the meaning of the spinion.

+ A coneern that the opinion may be deemed to be reissued @ of the
date the new syrdicale member acquires its interest in the loan, which
could result in different lenders being subject to different stztutes of
limitations

Some of these concerns are ameliorated by customary practice as dzscribed in
the Guidelines for the Preparation of Clesing Opirions® and the accompanying
L:‘;;ui Dpiniurl P':En:_ipln, each pul:li:.-ht:] l:}r the ABA Business Law Section Comns
mittee on Legal Opinions ® Other of these concerns are mitigated by the ap-

5 57 Bus. Law, 873 (2002). Section 1.7 of the Guidelines provides:

A opinion gver is entitled to assume, withoot so stating, thar in relyimg on 1 closing opmion
the opimon recipient {alene or with its counsel) s familiar with customary practice conceming
the preparation anc interpretation of closing opinions. On odcasion, a clesing oplnion expressly
authgrizes persons to whom it is not addressed (for example, assignees of noes) o rely on i
1hose persons are permitted to rely on the closng opimion to the same extent as—but 1o no
freater extenl than—the addressee.

Id. st BTH-TT.

6. 53 Fus. Lew. 831 (1998). Section 1V of the Principles specifies that "(a]n osnior lewer speaks
as of its date. An opinlon gver has no obligstion 1> update an opinion leger for subsequen; evens
or legal developments ™ 1d. ac 833



Lepal Opinions—Who May Rely? 859

plicabe Jegal standard for liakility’ in an action for negligent misepresentation,
the caase of action most freqently assered against opinion givers ®
Nevertheless, many opinion givers prefer 1o state such Limitatlons on the nght
ol assgnees o rely expressly in the opinon lener. Several years ago Wachovis
Bank, .4, adopied language® thar b would accept serdng limis on the righe
af assignees to rely. The Wacnovia language has found widespread acceprance
among syndicated lenders and has beer used by rany opinion glln'ers.“:'
The romerrnn pepeessed by parreipannain the Working Groaap an @ egal Oipin-
tons ["WGLO™) sevanars have been sufficenly ssrong thar, since WGLO's incep-
tion, six programs have been devoted to the subject of reliance on opinion lettzrs
by successors and assigns, At the May 2012 WGLO session, & goup proposed
languige that scught 1o include the corcepts in th: Wachovia language and
make explicit that: (1} consent 1o relance doss not constitute relssuance of
the opinion or otkerwise extend any starcte of hmitadens period, (2} additonal
lenders have mio greater ights tham the otiginal addresecs, (30 additional lendsrma

that take by assignment have no greater rights than heir asigners, and (4] all
rights under the epinion may be asserted only in a single proceeding.' The

1. 5, g, Resammeny (Seooec) o Towrs § 538510 (1965). That seclion provdes:
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blsiess transactons, 1s pubject o ety ot che pacunbary loss sausad 10 chem by thetr jutifabe
rellemce wpan the informanion, of he fails ro exerose reesonable cire or compebzoe in obaeag
or communcanng, te infarmation

i, (emphass addedl.
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200%, & V&S, LTE Drur Morman Hebd & Donale W, Glazer eds, 2005).
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AL your requist, we berehy consen 1o relsanoe hereon by any (e assignee ol your inveres
thee loams under the Credit Agreement pursaant i an assigamenil that is made and comsented
im acvardance with e express provisions of Sectin LI (Refeence e ohe assignanent Secrioy
ol the Credit Agroeneml of the Credin Agreement, or the condidion and understanding chic
110 s bener speabs anly as of che dice hereol. A1) we kave no neponsibiliiy o obliganon o
updae this lenier, © corsider s spplacablicy or correciness soany person oher than its ac-
dreszelsh, or 1o inke inio aocours changes m law, bets or sy eher developmenis of whics
wer dray laber b wwaee, and () any such relance by o funee ascignes eve be acrual and
ressonghle under the cincomsances sxdsing ai che dme of asigmment, includng any dhangs
B, Dotz v any edies deecbopamuis oo 0w iasgnaldy kinewalile by il assigiws o
wch time
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L 1. The proposed lmguagr. &= moabed 1o rellect drafiing suggesions during the May 2002 WGLD

sexdon. i3 o follres

Tl apinione expresed in chis ler se solely S the benefn of he sddressees and for che ber-
efir o ey successorio the Admemigradyve Agent pareant o Secton _ of the Credit Agroemen:,
wn exch case in comnecton witk the Subject Documenis. We coosent to rebianog on the epines

1} wudely in with the Sysjery Mamimenis, b aop paiy than bavnimic s
Lander susbrgzuisd o the date of this apinion lmer in sccordace wich the prossions. of the
Credt Agreement {each an "Addidomal Lemdert as 1f this opinen [ester were adéressed and
delvered b0 zoch Addstional Lender on the dabe herecd, on the condition and uideriusding
that: (1) im no evens shall any Addidonal Lender kave any grearerighes with respect hereno than







